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Introduction

Since the many authoritarian regimes in Latin America came to an end, the U.S. and European governments, international aid agencies, multilateral financial institutions and development banks have assisted many states in the region in the transition towards democratic governance.  Generally, lending and granting programs have focused on improving access to justice and promoting the rule of law in two distinct forms:  The first is judicial reform, focusing on mechanisms by which the judiciary can exact justice in an independent, fair, and efficient manner, separate from political pressures.  Programs in this arena have focused on increasing judicial budgets, training judges and other court employees in new procedures, and streamlining case management and other administration of justice tasks.  The second form of rule of law programs relate to legal reform – the drafting of new model criminal, civil and administrative codes for promulgation and implementation in a developing free market economy.  

Neither of these approaches have yielded the results that they were designed achieve.  For Thomas Carothers, Vice-President for Global Policy of the Carnegie Endowment for International Peace and a former USAID worker, “what stands out about U.S. rule-of-law assistance since the mid-1980s is how difficult and often disappointing such work is.”
  Despite the grants and loans that American and European governmental agencies and international aid institutions have provided to reform the judicial systems of some of Latin American countries, 

[m]ounting delays, case backlogs, and uncertainty of results have diminished the quality of justice throughout the region.  Among the obstacles facing the judiciary are dysfunctional administration of justice, lack of transparency, and a perception of corruption.  Delays and corruption in the judicial systems in Latin America have reached unprecedented proportions.


There may be a reason that, to date, the two kinds of rule of law projects that have not yielded overwhelmingly positive and sustainable results.  The programs that have been promoted, funded, and disseminated by the World Bank, development agencies and Western governments have been focused largely around vertical justice systems – those involving a court procedure that is largely hierarchical in nature.  These programs are what Carothers calls the “top down” approach of funding and structural rule of law projects  – the focus is concentrated upon senior judges and politicians, and results are expected to flow down into other state and social institutions.
  Interestingly, in many cases, it is the senior members of the judiciary and government who are often the obstacles in the road to progress in the legal sector and public trust in the judicial system.  The funding is not building a new kind of law per se, but about strengthening institutions that all already exist.  Tradition gets the upper hand rather than invention and lawyers and judges are just judicial slot machines.
  Rank, order, and privilege are preserved.  Problems are not solved, social maladies persist, and addictions go untreated.  

The rules, however, are sacrosanct and peremptory norms from which little derogation is permitted.  The practice of law then has become a process of servicing the rules and not the clients who have the problems in the first place.  Legal structures have resulted that focus blame and judgment rather than supportive accountability.  As lawyers, we are not bearers of the law of rules but the rule of law.  

Instead of strengthening state juridical institutions that have no credibility we should be building new ones simultaneously.  The focus for rule of law training and development assistance instead should be on a group of lawyers interested in developing a new kind of legal paradigm – one where the design of problem-solving mechanisms is stressed.  

These legal reform specialists must first master the skills of advocacy.  As many Latin American states are going through the process of transforming their respective codes of criminal procedure to be fairer, more transparent and more effective.  The transition process moves the written-based inquisitorial criminal process toward a more accusatorial process.  In the new paradigm, new skills of oral advocacy (questioning and listening, cross-examination) are required, courts are opened to the public and lawyer participation, and new access is created through public defender offices.  The essential advocacy skills can be applied in the newly transitioned court system, in the media, and in the culture.   

But advocacy skills cannot be applied alone.  The lawyer of the Americas has a number of roles beyond the traditional fighter mode.  Lawyers must also be designers, architects of social relations and not only the designers of legal strategies in the courts.  Lawyers design legislation, they design drug treatment programs and they design strategies for settling on the steps of the court.  Jurists (students of the law be they judges or members of the practicing Bar) facilitate and construct familial, business other relationships.  In short, lawyers are architects of their clients’ social relations.  

In addition to the role of designer, one of the major roles that a lawyer plays – be she be a judge, prosecutor, defender, or ministry of justice official – is as a problem solver.  The problem-solver uses problem identification and reframing skills to develop alternative mechanisms for the resolution of conflict.  In the United States, some judges are finding bed space in treatment centers for defendants before them.  There are lawyers who require that their clients involved in disputes over family matters go into therapy treatment.  Alternative sentencing regimes and diversion programs such as community courts, teen (peer) courts, and victim-offender reconciliation are becoming more commonplace.  These mechanisms are examples of problem-solving that have proved successful.  

In contrast to the top-down approach some judicial change agent have designed a more horizontal approach so that our clients have a number of options and not just one.  There are a number of problem solving mechanisms that can be developed, piloted, instituted and sustained.  

Peacemaking Sessions

One of the best and most successful examples of horizontal system is the Navajo Nation peacemaking program under the auspices of the Navajo Supreme Court.  While there is a very defined, and all too used, criminal proceeding for most crimes, there are some crimes that are dealt with outside the Western accusatorial-blame culture mode.  

In peacemaking, a thoughtful and attentive examination of each aspect of a given problem is provided to reach conclusions about how to best resolve the problem.  The traditional concept of Navajo justice is based upon discussion, consensus, relative need, and healing.
  The mechanism is horizontal to its very core, with constituents participating in a circle and each having a right to speak their respective truths.  Clearly there is no hierarchy for no person is above another person.  There is no judgment but a framework of supportive accountability.  It can transform the participants involved and not just the defendant in a criminal case.  

In the Western, more vertical model of justice there is an authority figure - the state represented by the judge or panel of judges, a decision-maker, an umpire, an arbitrator. A horizontal justice system is often portrayed as a circle, for there is no judge to whom to appeal, nor is there a defendant below, the subject of judgment.   There is no beginning nor is there an end.  Each point (or person) on the line of a circle looks to the same center as the focus. The circle is symbolic in this culture because of its nature; it is perfect, unbroken, and a celebration of unity, harmony and interconnectedness.
 

Statistics here on recidivism rates.  

Problem Solving Courts in the United States

Problem solving courts integrate treatment services with judicial case proceedings.  They provide for ongoing judicial intervention, close monitoring of and immediate response to behavior, and employ a multi-disciplinary approach to solving the problem of addition.  By collaborating with community-based organizations, governmental agencies, and faith groups, the defendants enjoy a supportive accountability and an opportunity for self-determination.  
In August 2000, the Conference of Chief Justices and the Conference of State Court Administrators, adopted a resolution agreeing in part to:

[e]ncourage, where appropriate, the broad integration over the next decade of the principles and methods employed in the problem-solving courts into the administration of justice to improve court processes and outcomes while preserving the rule of law, enhancing judicial effectiveness, and meeting the needs and expectations of litigants, victims and the community.

By so declaring, all 50 State Chief Justice and 50 State Court Administrators committed themselves and the administration of justice behind the problem-solving, therapeutic forums of dispute resolution.  As a result, there exists an unprecedented opportunity to transition towards effective, transparent and accountable rehabilitation based court systems.
Judge Mike Town uses a similar approach to family conferences in Hawai`i.  On the island, they use "ho`oponopono" (putting things right via a family conference) which is accessed via search engine on yahoo.  They have done such procedures in over 1,000 cases with a very high  (90%+) settlement rate.  I convened the first few and find it very 
powerful process.

Drug treatment Courts

The drug treatment court provides builds a bridge between the criminalization and legalization of the drug-using offender.  

Youth (Peer) Courts

Youth Court provides nonviolent juvenile offenders an opportunity to avoid incarceration by committing to a rehabilitation program.  In exchange for a guilty plea, the defendants avoid a permanent record by having their sentences determined by the teen juries of Youth Court.  

The jury passes a minimum sentence of two jury appearances and a letter of apology to their victims and any additional punishment or recourse necessary.  The defendants have two months to complete their sentences, with the assistance and supervision of law students or other community members who volunteer their time as compliance monitors.  Hence, Youth Court champions the value of volunteerism.  

Society is constantly in flux, and “in flux typically faster than the law, so that the probability is always that any portion of law needs reexamination to determine how far it fits the society it purports to serve.”
  Creative Problem Solving can fill the gaps where  legal regulation has abdicated its role or in which it has yet to exist.  

Of the many solution systems that can be created when the lawyer works with her client is a horizontal mechanism that brings together the various constituencies.  Often it is just about being heard – being given a voice.
  As a consequence, these various horizontal processes are therapeutic in nature.  In the criminal law context, these programs are often referred to as “Restorative Justice”, for they aim to restore not just the community to its state prior to the crime, but also defendant to the community and within himself or herself.  

By diverting the process out of the regular criminal procedure and into an alternaive regime, problem identification exercises are possible, not so that blame is affixed, but so that accountability for the problem (and not the effect) is recognized and behavior modification is supported.   In this, such programs are preventive in nature, for they focus on the problems cause and take fundamental steps to change negative behavior patterns.  

The horizontal processes also involve various constituencies, and not just the two parties involved in a traditional vertical model (the state as represented by the judge and prosecutor and the defendant).   Horizontal justice systems recognize and empower the interconnectedness of events and constituencies.  This is also problem-focused process as it recognizes the cyclical nature of life.  

Horizontal systems, in their therapeutic approach, are also very successful in reducing crime.  This may be due to the fact that decisions are made through consensus and consent.  Most importantly, the process is forward looking and not just backward looking.  

Horizontal Justice in the Time of Judicial Reform


As Latin American states reform their respective criminal and civil procedures and allow for more accusatorial, participatory and transparent process, there is a wonderful opportunity to introduce horizontal justice systems and principles into the reform.  There is a great need to construct the laws that will make up the legal structures that will bring about the Free Trade Area of the Americas, the trading bloc that reaches from Anchorage to Tierra del Fuego.  

A new kind of lawyer is required to work in the era of globalization – where commerce and immigration have built the global village.  To bridge cultures (North America and Latin America), - in particular the legal culture – we must development a leapfrog technology – a form of justice that recognizes that criminal procedures must be more transparent, open to checks and balances that come with oral testimony and other rules of evidence, but recognizes that the Americas is a multicultural place and that the specific cultural institutions – including indigenous peoples’ peacemaking and conciliation – must be brought within the system, not shunted aside as archaic mechanisms.  

In order to build this legal culture – one in which the protection of intellectual property rights and human rights are both protected and the rule of law is enshrined - we must research and develop an encyclopedia of best practices in problem-solving techniques.  New hybrid models of conflict resolution forums must be generated, archived and disseminated.  In this, new lawyering skills are required of the new lawyer of the Americas.  Indeed, the advent of oral trials will require new advocacy skills.  Attendant with these skills are the other venues and jurisdictions in which lawyers must represent their respective clients – in culture, in the corporate world, in society, within governmental and intergovernmental institutions and in the media.  Hence, new skills like media advocacy
, institutional advocacy, and cross-cultural negotiation are becoming increasingly important.  The kind of disputes that the Americas will face in the new millennium – with the coming of the Free Trade Agreement of the Americas - forces us to be creative and embrace both globalization and local remedies.  A number of skillsets are required to become a better lawyer of the Americas.  

In the past, legal reform and judicial reform projects have focused on building the state-sanctioned institutions which provide for the administration of justice and the rule of law.  Existing hierarchical – or vertical - systems of justice were re-entrenched.  Police units have trained in human rights sensitivity, national court systems have improved their informational technology architecture, and public prosecutor were taught new investigative skills.  The status quo was, in essence, maintained and even strengthened.   

Unfortunately, very little attention has been placed on the masses which do not have any access to justice, do not trust police authorities, and have little faith in the judicial system.  The audience that is too often left behind in reform projects – and one that must be shown why legal reform and judicial reform will benefit them – is civil society.  After decades of institutional mismanagement, chronic crises of state, and failed social equity programs, there is a need for some civil society development.  There is much momentum for the redevelopment of civil society in the Americas.  At the Summit of the Americas in Miami, the leaders of the 34 states of the Americas (save Cuba) stated in their Declaration of Principles and Plan of Action:  

“A strong and diverse civil society, organized in various ways and sectors, including individuals, the private sector, labor, political parties, academics, and other non-governmental actors and organizations, gives depth and durability to democracy.  Similarly, a vigorous democracy requires broad participation in public issues.”
  

Problem-solving institutions that reflect local character and pay homage to local, national and regional constituencies should be created and disseminated.  Throughout the Americas, there are examples of institutions outside the traditional Western, vertical and blame-oriented court systems in use.  The challenge is to document these problem-solving courts, community courts, teen/peer courts, drug courts, and healing circles – and define a number of best practices.  These skillsets to create these mechanisms in a consistent and sustainable way must be taught.  If we are to have truly transparent, horizontal, and effective mechanisms to solve societal conflict we must be develop, engineer and replicate these model programs where appropriate.  

Thankfully, some of these horizontal systems are currently being used in an effective way.
  There a number of mechanisms for the process of conciliation in the codes of procedures of a number of Latin American countries.  For example, in Argentina, a judge may, at any point in the proceedings or even before they commence, bring the parties together in order to get them to agree to a settlement.  Based on the experiences obtained in Villa, El Salvador during a pilot Community Conciliation, neighborhood conciliation centers are used to solve disputes in municipal areas.  In Bolivia too, there are a number of new kind of legal actors that are assisting the judicial reform.
  Mediation programs for disputes involving familial relationships are being piloted in Chile.  

In Peru, too, the conciliation process is being empowered.  In 1997, the Fujimori government passed the Conciliation Act in 1997, which within the next two years provided for mandatory pretrial conciliation.  Through the Ministry of Justice, conciliation centers have been established.  In addition, new juridical actors are emerging on the scene paying homage to indigenous culture.  Article 64 of the Judicial Organic Law of Peru provides for Justices of the Peace to play a role a conciliator.  Despite some of the constraints of the judiciary under the Fujimori regime, Peru has had some success in conciliation.  These justices of the peace – 70 percent of which are not lawyers - have some jurisdiction to propose alternative methods of conflict resolution.
  It is not surprising that outside large cities and among indigenous peoples, conciliation is a popular method of dispute resolution.   It must be studied, replicated in other Andean and other states within the region, where appropriate.  This is legal technology that should be harnessed for the future problem-solving of the Americas.  


The legal technology must then be made available to judicial change agent to design and promote problem-solving programs within their respective states.  Programs must be provided for Ministry of Justice officials, judges, public defenders, civil society advocacy groups, and law enforcement officers alike (and together) focused on building and sustaining appropriate forums of dispute resolution and that respect their own peoples’ customs, traditions and storytelling.  Judicial change agents should examine their own legal systems and explore methods by which sustainable pilot projects can be built.  They must focus on developing best practices and methods by which such programs can be developed, measured, and funded.  Specific programs in target countries should be developed, partnerships with public and private sector entities nourished, and appropriate benchmarking and archiving undertaken for modeling and eventual replicability.  

The skillsets we must develop should empower the jurists and lawyers – who come from all sectors and constituencies involved in the legal process – to build appropriate fora for conflict resolution that utilize local problem-solving mechanisms, integrate indigenous culture with the efficiency that attends globalization and encourage interdisciplinary team action.  

Building on the Strength of the Mediation Movement

Mediation, in some form or another, has long been a process utilized by communities throughout Latin America.  There is a long history and tradition of community conciliation and has developed new curricula to train judges, lawyers and community leaders to involve the parties in the mutually acceptable resolution of conflicts in a number of settings:  commercial, family and community matters.  

Our lawyers must become objective third parties and learn these consensus-building and peacemaking skills through simulations and other learning by doing seminars.  By focusing on the mediator’s role in society, which includes facilitating communication between the parties in conflict, assisting in identifying underlying issues in the dispute, and focusing disputants on problem prevention, as well as problem resolution.  

Working with Indigenous Peoples of the Americas

The Aymara, Atacameno, Mapuche y Rapanui all have their respective rich culture and history.  The Mapuche are ready for restorative justice principles 

Custom and tradition idioma y cultura) plays a formulative role.  Storytelling is the mechanisms.

We need to capture these stories in new media and build on the horizontal principles captured by the healing circle and interconnectedness of other things.  This is the essence of problem-solving.  

Conclusion

A rare opportunity exists to affect meaningful and sustainable change in the legal systems of the Americas.  Over the last decade as they have ended dictatorships, many Latin American states have undertaken some initiatives to reform a number of parts of their respective legal systems.  To create economic growth and attract direct investment, laws have been created to better regulate business disputes, enforce foreign arbitral awards, and develop conciliation procedures.  It is no secret that the business communities of most Latin American states and the transnational corporations that engage in local commerce require more efficient settlement of disputes.
  Yet concurrent with this trend, 19 Latin American countries are reforming their criminal legal procedures to bring about more fairness and transparency.  Public prosecutor offices are replacing the inquisitorial system’s investigating magistrates and oral trials and other reforms are being introduced to bring more transparency into criminal procedures.  

These two trends and their convergence in much of Latin America indeed constitute a window to institute change – particularly the inclusion of horizontal principles into the transitioning justice systems.  As Justice Jorge Eduardo Tenorio recently explained: “Latin America is immersed in an era of euphoria over the construction of democratic and social states under the rule of law.”
   To establish the rule of law, a transparent, fair system of conflict resolution that causes on the problem and not the rule or law is called for.  Unfortunately, despite its best intentions, the developed world has not succeeded in providing sufficient funds nor consistent programs to enshrine the rule of law nor to provide for efficient and equitable access to justice.  As Thomas Carrothers reports (paraphrasing a former USAID official now working with the World Bank):

“[R]eforms have often worked on superficial elements rather than fundamental structures; aid providers have often chosen clients or allies with a vested interest in the status quo; attempts to expand judicial access and to ensure fairer treatment of the majority of citizens remain incompletely realized, and in some countries not achieved at all; corruption, excessively vertical structures, clientalistic appointments, and inadequate organizational mission persist; public confidence in judicial systems remains low; crime continues to escalate; many business still prefer to settle conflicts extrajudicially; and increases in the productivity of courts have not kept up with demand.”

Despite the tens of millions of dollars that have been poured into judicial reform, legal reform and general rule of law projects in Latin America, little has unfortunately been achieved.  It is not for lack of interest.  There are indeed many constituencies invested in legal reform and judicial reform in Latin America.  Too often, however, the work of some of these actors operates in an institutional vacuum.  There is much duplication of task and poor results and the appearance of a paucity of funding.  The State Department, United States Agency for International Development (“USAID”), World Bank, United Nations Development Programme (“UNDP”), Inter-American Development Bank (“IADB”), the Organization of American States (“OAS”), European governments, and other bodies are all involved in rule of law/access to justice work.  

There must be more partnering and cross-sectoral collaboration with horizontal principles of justice in the reform process.  

In short, the money has not resulted in much.  There are many constituencies invested in legal reform and judicial reform in Latin America.  Too often, however, the work of some of these actors operates in an institutional vacuum.  There is much duplication of task and poor results and the appearance of a paucity of funding.  The United States Agency for International Development (“USAID”), World Bank, United Nations Development Programme (“UNDP”), Inter-American Development Bank (“IADB”), the Organization of American States (“OAS”) and other bodies need to focus more on radical experiments to bring about judicial reform.  Moving a society isn’t easy.   

In short, Latin America needs a better focused strategy that promotes the rule of law, the efficacy of conflict resolution, and provides points to access to justice.  We must develop and provide the tools for justice to ensure that conditions exist for more transparency and efficiency to resolve disputes - for the business community and all the other constituencies in society.  More access must be provided in the formal adjudication of disputes.  Moreover, it is in the best interest of commerce that transaction costs be reduced, including the contingency of litigation. With Latin America fast becoming a major trading bloc for future American economic sustainability, it is in the interest of the U.S. government and its corporations and people that the Americas be ruled by law and that there be access to justice.  These notions are pillars of democratic governance.  

Conclude with some horizontal talk

Traditionally the judiciary has executed to critical functions in a democracy.  The first is the administration of justice so as to protect, promote and guarantee the security of society.  The second role is as guardians of the constitution – to ensure that the actions of the executive and legislative branches of government do not overstep or abuse their prescribed jurisdictions.  There is a third role that has emerged from the judicial reform process since the 1980s that relates to the paucity of institutional capacity to perform the first two roles.  

As a result of chronic underfunding, there are few efficient, fair and transparent mechanisms with which to deal with the mass of problems facing civil societies – particularly as they emerge out of dictatorial regimes and enter the globalized economy.  Hence, there is an emerging requirement of judiciaries to construct new forms of conflict resolution that meet local conditions and needs.  Judges, justice ministry officials, defenders, legal academicians and other legal professionals must work together to search out and provide resources, and to be creative in developing a core of judicial reform change agents to promote access to justice and the rule of law in their respective countries and throughout the region.  

Lawyers are designers – designers of social systems, social relationships, modes of doing business, legislation, and problem-solving mechanisms to assist members of civil society
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